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The O fice of Foreign Assets Control, within the United
States Treasury Departnent, nmaintains a Specially Designated
Nationals (“SDN') list of drug traffickers and terrorists.

Ameri can busi nesses are required by the Patriot Act to take
reasonabl e neasures to ensure that they are not doi ng business
with, or extending credit to, anyone on the SDN |ist.

The defendant, Trans Union, LLC, a credit-reporting
agency, provides credit reports for a fee and, for an additional
fee, notifies its clients as to whether the person whose credit
is being investigated is nanmed on the “SDN’ |ist pronul gated by
CFAC.

Plaintiff, Sandra Cortez, a 60-odd-year-old resident of
Col orado, sought to buy a new autonobile fromthe John El way
Deal ership in Colorado, and applied for financing at that
deal ership. The auto dealer obtained a credit report fromthe
def endant, Trans Union, which included in its credit report an
“OFAC alert” which stated “1 NPUT NAME MATCHES NAME ON THE OFAC

DATABASE.” Actually, the nanme on the SDN |list was “Sandra Cortes



Quintero,” listed as residing in Cali, Colunbia, and sone 30 or
40 years younger than plaintiff. As a result of the

m sinformation supplied in the credit report, plaintiff’s

acqui sition of the notor vehicle was del ayed for several hours,
and she allegedly suffered enbarrassnent and enotional distress.
Plaintiff sought to have the erroneous information renoved from
her credit report but the defendant did not take any corrective
action until at least 18 nonths |ater.

Plaintiff brought this action, asserting violations of
the Fair Credit Reporting Act (“FCRA”). A jury awarded her
conpensat ory damages in the sum of $50,000 and punitive danages
in the sumof $750,000. The defendant has filed notions for
judgnent as a matter of law, or a newtrial, or remttitur.

Before trial, defendant sought a ruling to the effect
that the information the defendant provided to the auto agency
did not constitute a credit report or credit information wthin
the neaning of the Fair Credit Reporting Act. | rejected that
argunent at trial, and adhere to that ruling now. The
informati on “I NPUT NAME MATCHES NAME ON THE OFAC DATABASE’
appeared on a docunent headed “Credit Report.” The FCRA defi nes
“consuner report” as:

“Any written, oral or other comrunication of

any information by a consumer reporting

agency bearing on a consuner’s

creditworthiness, credit standing, credit

capacity, character, general reputation,
personal characteristics, or node of living
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which is used or expected to be used or

collected in whole or in part for the purpose

of serving as a factor in establishing the

consunmer’s eligibility for (A credit or

I nsurance ..."

15 U.S.C. 8§ 1681(a)(d). In nmy view, there is no possible basis
for concluding that the report issued by the defendant was not
covered by the FCRA

It may well be that the defendant coul d have escaped
l[tability if it nmerely reported that the plaintiff’s name was
(arguably) simlar to a name on the OFAC list, but it seens
obvious that plaintiff’s nanme did not “match” a nane on the list.

It is true that the defendant did not itself screen the
OFAC list, but contracted wwth another firmto do that chore.

But in the course of obtaining the results of the purported
screeni ng, defendant nerely furnished the other firmwth
plaintiff’s name, and furnished no information as to her
residence, address or date of birth.

The jury properly found that, in furnishing the
erroneous information to the auto deal ership, the defendant had
acted only negligently, not willfully. Thus, for the initial
viol ation, the defendant would have been |iable only for economc
| osses or statutory damages. But the jury also found that, after
the original error, the defendant commtted three wllful

violations, in connection with its responses or |ack of responses

to plaintiff’s conplaints about the error. On March 31, 2005,



the day after her experience at the auto deal ership, plaintiff

t el ephoned defendant’s custoner service departnent about the
error, but was infornmed that no information about the OFAC
product was included in her report. Plaintiff then sent a
facsimle copy of the credit report furnished to the El way

Deal ershi p, but received no response. She sent a second letter
on April 6, 2005, to which defendant responded on April 18 “W
were unable to determ ne the nature of your request.” Plaintiff
wote athird letter on April 24, to which defendant responded on
May 10 by again stating that there was no “alert” on plaintiff’s
report.

Def endant’ s custoner service manager testified at trial
that it was defendant’s policy not to investigate OFAC di sputes.
Through the auto deal ership in question, plaintiff again obtained
a credit report on June 3, 2005; the OFAC alert was still on her
report. In attenpting to | ease an apartnent in June 2006,
plaintiff found it necessary to again explain that, although her
credit report included an OFAC alert, she was not the sane person
named on the SDN list. (She succeeded in |easing the apartnent.)
Finally, late in 2006, the defendant advised plaintiff’s counsel
that the disputed informati on had been “bl ocked” from appearing
on future credit reports.

| have no difficulty in concluding that defendant’s

nmotion for judgnment as a matter of |aw should be denied, and that



there is no basis for granting a new trial, except wth respect
to the all eged excessiveness of the jury's verdict. On that
subject, | conclude that the jury’'s conpensatory damage award of
$50, 000 was exceedi ngly generous, but not so excessive as to
warrant judicial interference. Wth respect to punitive danages,
however, | conclude that the jury's award of $750, 000 exceeded
permssible limts. The jury undoubtedly becane incensed at the
defendant’s seemng insensitivity to the harmit was causing
plaintiff, and its reluctance to take corrective neasures. The
jury may al so have been unduly influenced by the defendant’s

bal ance sheet, which reflected a net worth of close to a billion
dol | ars.

On bal ance, | conclude that an award of punitive
damages woul d exceed the maxi mumpermssible limt if it were to
exceed doubl e the anmpbunt of the conpensatory award. |In short, |
conclude that a conpensatory award of $50,000 and a punitive
award of $100, 000 constitute the maxi num which this record woul d
support. Accordingly, the defendant’s notion for a new tri al
wll be granted unless, within 30 days, plaintiff’s accepts a
reduction in the award to a total of $150,000. An Oder to that
effect follows.

Plaintiff has filed an application for counsel fees in
the sum of $179, 734, plus costs in the sum of $20, 209. 76,

together wth post-judgnent interest. These anmobunts, too, seem



excessive. For exanple, it is alleged that plaintiff’s counsel
spent 32.4 hours in drafting proposed jury instructions, and 53.8
hours for the pending fee application. |In addition, there is a
claimfor 29.2 hours devoted to various state-law clains, all of
whi ch were wi thdrawn before trial

The hourly rates clained are in excess of the current
Phi | adel phia CLS Schedule. Plaintiff clains nore than $7,000 for
expert witness fees, whereas the expert’s testinony was of little
or no consequence and there is no basis for reinbursenent in
excess of the standard per diemw tness fee; and the all eged
expenses for travel and | odgi ng are undocunent ed.

| note, further, that nost of counsel’s witten work-
product was unduly | engthy, and characterized by repeated ad
hom nem attacks on the defendant and defense counsel. Al in
all, | conclude that an award of $125,000 in counsel fees and

$7,000 in costs would be appropriate. An Oder foll ows.
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AND NOW this 13'" day of Septenber 2007, IT IS

ORDERED:

1. Def endant’ s notion for judgnment as a natter of |aw
i s DENI ED

2. Def endant’ s notion for a newtrial as to liability
i s DENI ED

3. Defendant’s notion for a new trial is GRANTED
with respect to damages, unless, within 30 days, plaintiff
accepts a remttitur, limting the award to $50, 000 conpensatory
damages and $100, 000 punitive damages, for a total award of
$150, 000.

4. Plaintiff’s nmotion for an award of counsel fees
and expenses is GRANTED in part. Plaintiff is awarded $125, 000
in counsel fees plus $7,000 in expenses, on condition that
plaintiff accepts the remttitur herein ordered. If the
remttitur is not accepted, final action on plaintiff’s
application for counsel fees and expenses will be deferred
pendi ng final outconme of this litigation.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




